IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.983 of 2016

District : Mumbai
Shri Keshav B. Tashi ,

Age 60 years, Occ : Retired Professor
R/o Revenue Housing Society, near
Shantiniketan School, Kolhapur — 416 004.

~— — — —

...Applicant

Versus

1. The State of Maharashtra, through
Secretary, Higher & Technical Education
Department, Mantralaya, Mumbai 32.
(one addition Copy through the AG,

P - N —

Maharashtra).
2. Director, Higher Education, M.S. )
Pune 411 001. )
3. Joint Director, Higher Education, )

Mumbai Region, Eliphinstone Technical )
School Compound, 3 Mahapalika Marg, )
Mumbai 400 001. )

4. Principal, Eliphinstone College, 156, )
Mahatma Gandhi Marg, Fort, Mumbai 32.) ...Respondents

Shri C. T. Chandratre, learned Advocate for the Applicant.
Smt. Kranti Gaikwad, learned Presenting Officer for the Respondent.

CORAM : Shri A.P. Kurhekar, Member-J
Smt. Medha Gadgil, Member -A

PER . Shri A. P. Kurhekar, Member-J
DATE ;. 23.07.2021

JUDGMENT

1. The Applicant has challenged the legality of G.R. dated 12.07.2016
and also prayed for extension of service up to the age of 62 years though

infact he actually stands retired on the post of Professor on 31.05.2016.
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2. The Applicant was working as Professor, Eliphinstone College,
Mumbai. He attained the age of 60 years on 31.05.2016 and accordingly,
he was superannuated by order dated 31.05.2016. However, he filed
this O.A. on 06.10.2016 inter-alia challenging the legality and validity of
G.R. dated 12.07.2016 contending that in view of earlier G.R. dated
05.03.2011 the age limit was already extended from 58 to 62, and
therefore, he got vested right to continue the service up to attaining the

age of 62 years.

3. Shri C. T. Chandratre, learned Counsel for the Applicant sought to
contend that once by G.R. dated 05.03.2011 the age limit of Professor
was extended from 58 to 62 years, the Applicant ought to have been
continued till attaining the age of 62 years but he has been
superannuated on the basis of subsequent G.R. dated 12.07.2016
whereby, the Government had taken decision to restrict the retirement
age to 60 where proposals are under consideration and pending before

the Government.

4, Thus, the sum and substance of his submission is that the
Applicant has got vested right to continue up to the age of 62 years and
such vested right could not have been taken away by G.R. dated
12.07.2016. He, therefore, submits that G.R. dated 12.07.2016 is
arbitrary and liable to be quashed with consequential benefits of
retirement benefits to the Applicant since he already retired on
31.05.2016.

S. Per contra, Smt. Kranti Gaikwad, learned Presenting Officer
submits that though initially by G.R. dated 05.03.2011, the age limit
was extended by 58 to 62. It was not absolute right but it was subject to
performance appraisal and eligibility for continuation to be decided by
the Government. She has further pointed out that subsequently

Government had issued another G.R. dated 12.07.2016 whereby age
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limit was again restricted to 60 years and the decision was taken not to
extend the age of retirement where the proposals are pending with
Government. Importantly, she has further pointed out that legality and
validity of G.R. dated 12.07.2016 is already upheld by the Hon’ble High
Court Bench Aurangabd in W.P. No.7831/2016 (Professor Dr.
Yeshwant K. Khilare & Ors V/s State of Maharashtra) decided on
06.06.2017. She further submits that SLP filed against the said

judgment has been also dismissed by the Hon’ble Supreme Court.

6. As regard to the decision of the Hon’ble High Court Aurangabad
Bench W.P. No.7831/2016, learned Counsel for the Applicant sought to
contend that though legality of G.R. dated 12.07.2016 is upheld, the
Hon’ble High Court has not considered all the aspects while arriving to

conclusion of the legality of G.R. dated 12.07.2016.

7. In so far as the grounds raised in this O.A. are concerned, those

are as follows :-

a) Applicant states that on earlier occasion the decision was
taken to extend the services of the Professors from the age of 60
years to the age 62 years stating various reasons as submitted in
the facts of this Original Application. Applicant states that it is not
on the record of the Gout. that 17,000 posts are filled up during the
intervening period. Applicant further states that even while issuing
the G.R. dated 12.07.2016 there was no figure before the Gout. that
how may NET SET eligible candidates for various subjects are
available in the State and are without job, stages at which the
selection process is going on etc. Applicant states that the Gout. i.e.
Respondent NO.1 has never been informed himself on this fact and
the GR has came to be issued on uninformed reasons and i.e. to
say without having any relevant material before the Respondent
No.1. Therefore, the impugned GR is arbitrary and against the
spirit of Article 14 of the Constitution of India.

b) Applicant states that the above ground is supported from the
fact that till this date the post held by the Applicant i.e. Professor of
Marathi is not filled in by the Respondents. Thus it is clear that the
G.R. has been issued without having any nexus between the
decision and object. On the other hand there is right of proper
education tot eh citizens and student of Indian and such right has
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been prejudiced by issuing the GR i.e. colleges are run without
having teachers in place of retired one. Thus the GR is against the
letter and spirit of the directive principles of the Constitution of
India, Act etc. and for that reason is invalid.

c) Applicant stated that by the G.R. dated 05.03.2011 the
decision was taken to extent the age of superannuation in respect
of principals and professors. However there is no change in the
policy regarding principle. Applicant states that though, without
admitting that it is separate class, so far as the reasons given in
issuance of the G.R. dated 12.07.2016 are equally applicable to the
principals also. Thus the prospect of in service professors to the
promotion of principal and posting of the unemployed person on the
available vacant post is equally affected by extending the outer
limit of age of service. Applicant therefore states that eh professors
are discriminated without any valid reason and the GR for that
purpose is bad in law.

d) Applicant states that on the other hand the Gout. on the
same date ie. on 12.07.2016 issued another GR and thereby
increased the age limit of the principals from 60 to 65 straight way
and the conditions for reviewed their performance has been
removed in respect of the institutions in tribal and hilly area. This
reason and ground is equally apliable to the professors working in
this area and also in other part of Maharashtra. A copy of the GR
is annexed hereto and marked as Exh.A-7. Thus the arbitrariness
in issuing the impugned GR and therefore requires to be set aside.

e) Applicant states that by enlarging the year of retirement till
the completion of 62 years a legal and vested right was created in
favour of the Applicant. It is the condition of service and the line, “
that necessary changes would be made in the MCSR”, clearly
shows that the service conditions were created and thereby the
right as also created. The same right has been taken away by the
impugned GR and for that purpose the GR is invalid. Applicant
states that right to consider for favorable service condition has also
been taken away by the Respondents.

f) Applicant states that in view of the G.R. dated 05.03.2011
Applicant was legitimately expecting that he will get the extension
to his service till the completion of 62 years of age. This legitimate
expectation has been turned down by GR dated 12.07.2016.

g) Applicant states that even assuming that the GR is valid the
condition No.3 stipulated in the GR is invalid. Applicant states that
the GR is dated 12.07.2016 and every professor who has attended
the age of 60 years till the date of this GR is entitled to consider his
case for extension. Applicant is not responsible for not
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consideration of his case before the date of issuance of GR.
Therefore it is unfair on the part of the Respondents to stipulate the
condition no.3 in the GR and the denial of continuation of service till
the completion of 62 years of age.”

8. In view of the submission advanced at bar, short question posed
for consideration in this O.A. is whether it is open for this Tribunal to
examine the legality of G.R. dated 12.07.2016 again in view of the
decision rendered by the Hon’ble High Court Bench at Aurangabad in
W.P. No.7831/2016 and the answer is in negative.

9. True, initially by G.R. dated 05.03.2011 the age of retirement of
Professor and others were extended from 58 to 62. However, it was not
absolute extension but it was concession subject to appraisal of
performance. In this behalf, Clause No.5 of G.R. is material which is as
under :-
“@)  cEiadia dra st Rendisiefl Faldea enmler AgifagETd @ ASRIE e
s iz #zBIen Aefdaa enzeplear &5 fwanidier grartEialaa 3ada sieamaia
fraaaznmeagre Aaagaia aq 9¢ quiaze §2 av HTRIA 3Ad 3. T2g, = §0
quiAa? Aaqitgaiizie! zaae wngd] e HAGETEl FFd AHABga Saar
(Performance Review) dweria a3@. @2 AlFdlen sigacndiar RrerHigar dafda
SIETEBIAT FBAIE §? AT ATMATATE] Headqie F=lE! HIFAIF! AR FAlIdR

PITIT A3,

10. Thus, it was not outright extension of age from 58 to 62 as a
vested right but it was subject to performance appraisal by the
Government. In other words, the Government reserved it’s right whether

to grant extension or not.

11. True, as pointed out by learned Counsel for the Applicant in the
matter of Applicant, recommendation was made by the Department for
extension. However, the fact remains that there was no such decision by

the Government to extend the age limit of Applicant up to 62 years and
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that is why he was superannuated on 31.05.2016. Then it comes
another G.R. dated 12.07.2016 whereby the age limit was again brought

down to 60 years. Para No.2 of G.R. is material which is as under:-

“orrat fotdlar : -

. AR ABFHSHRN AIAGAR QR FcHe A 1ot 8a 31g: -

9)  Jeaifte ora vt fR.g A, R099,%.23.99.2099 aR.R3.02.209,k.
R¢C A 092, .22 3R 092 a .99 3@aR 09 3@ A 3=
1213101 S QMABR JFRA/ FABRIE, A d [91g10 Fgewielt Actoaa atepta dxt
FApldae  /uclaest IR/ FAFIEERId UGl fRA  RACEGAR
Aafelgalid aal Y¢ amel & a¥ d 3G fandis, dsen endie a JAatea
JURAB  IEREE  AgiaEEEidd (18T AAUTet / U AUIE / AEID
JeIUuTet/Adciep, 3T d ABRAD Jdiclb, MRRH Brem aiw f=d
TAACEFAR Aq I T §0 quiael § TH HRIAEEA HA Setell Gt
gAldER &¥Ha Aaicigaita a2t §0 a¥l B0 Ad 313, RSB 3R T HEAUDBIA
BHAR! 3Nl AT AZAA §0 qWTA Blget AT Alger=AT B feaelt AR
Adge T gEa.  duft, = semmeE dHRA-Ad SEdRm AR 9
ARBE 3RAA Al JEAUDBI BAHARY §0 qWiAT AT FAPNA Algerren Qacz=n Gash

AR Adiged Bget.

R) el era ol 8.8 A, 2099, ©.23.99.2099 @ &.R3.02.2099,
R.R¢ A, 092, K. 3ibre, 92 a §.99 3iaciEr, 92 Jia =
Foidie gdigar agdt s=u seuEE FHRA-AEn FEd AR
Aafeigeite a2 §0 aFHat &R AV AZAAG SUAA 3Metett 3E, A EAUDB HHAR
e FHeade feelea e 3ieend [Ela delcal HeadeA Sl Aateiga
gidiat.

3) Fe:RRIAA steuEm HHA-AN FEd RIAFERER AatEgci=n aud
TG HREEEAR RS HIAAGIAG! T Felel al T gon-Al bl Tetierd
AT BHIRIE! THNA AYS HIAAE ST AUR AEL, gl ot stoltagdes Soslid
Ad 3NR.

Q) R APR! Adl CRIAFHE TATAT JERON B0 VA,
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12. It is thus explicit from Para No.2(1) & (3) that where the proposals
for extension of age were pending at the Government level those should
be deemed to be closed and there will be no extension in those pending
proposals. It was the decision taken by the Government considering

financial as well as administrative aspects.

13. Indeed, the petitioners in W.P. No.7831/2016 who were working
on the post of Professor have challenged their retirement at the age of 60
years by Government and also challenged the legality of G.R. dated
12.07.2016. As such, similar issue was under consideration before the
Hon’ble High Court wherein legality and validity of G.R. dated
12.07.2016 has been upheld with specific observation that petitioners
have no vested right in claiming enhancement in the age of retirement

up to 62 years.

14. After considering various decisions, the Hon’ble High Court in Para

Nos.12, 13, 14 and 20 held as under:-

“12. Indisputably, the proposals of the petitioners remained to be
considered until issuance of the impugned Government Resolution on
12.07.2016. If this factual position is considered, the proposals of the
petitioners certainly would be governed by the
Government Resolution dated 12.07.2016. Consequently, the earlier
Government Resolutions, which were reconsidered in the impugned
Government Resolution, would be of no help to the petitioners to claim
enhanced age of retirement upto 62 years.

13. As stated above, it was within the domain of the policy making power
of the State Government to fix the age of retirement of the Associate
Professors/ Librarians. In exercise of that power, the State Government
decided to bring down the age of retirement of the Associate
Professors/ Librarians from 62 years to 60 years. The reasons given by
the State Government for changing the policy decision in respect of the age
retirement appear to be reasonable and acceptable. The continuation of
the petitioners and the persons similarly situated, would have increased
the financial burden on the Government. Moreover, it is stated that there
were many qualified persons available for being appointed as Associate
Professors/Lecturers/ Librarians. It was necessary to change the policy
decision in order to extend an opportunity of employment to such persons.
In view of these reasons,we hold that the decision taken by the
Government to bring down the age of retirement from 62 years to 60 years
cannot be said to be arbitrary, irrational or unreasonable.
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14. It is true that some of the incumbents, whose proposals were
recommended simultaneously with that of the petitioners, have got the
benefit of the earlier Government Resolutions and they have been ordered
to be continued till they attain the age of 62 years. However, their cases
were considered prior to issuance of the impugned Government
Resolution. There is not a single case pointed out by the petitioners to
indicate that after issuance of the impugned resolution, an incumbent
similarly situated to the petitioners has been given benefit of the enhanced
age of retirement upto 62 years. Had such benefit been given to
somebody, the petitioners would have been justified in saying that there
was discrimination on the part of the State Government. The petitioners
cannot equate themselves with the incumbents whose cases were
considered prior to 12.07.2016 as per the policy that was then prevailing.
The incumbents, whose cases were considered as per the earlier
Government Resolutions, when they were in force, would form a different
class and could not be treated at par with the petitioners. The cases of the
petitioners have been considered as per the policy that was prevailing i.e.
the policy contained in Government Resolution dated 12.07.2016.
Consequently, the petitioners cannot be heard to say that they were
discriminated.

20. As stated above, the State Government, in exercise of its policy making
power resolved to reduce the age of retirement of the Lecturers/Associate
Professors/Librarians from 62 years to 60 years as per the impugned
Government Resolution dated 12.07.2016. It was the prerogative of the
Government to fix the age of retirement of such employees. As stated
above, there is nothing on record to show that after issuance of the said
resolution, the Government granted the benefit of enhanced age of
retirement upto 62 years to any of the  Associate
Professors/Lecturers/Librarians. All the incumbents, whose cases were
pending till 12.07.2016, have been treated equally in terms of the
impugned Government Resolution. Thus, no discrimination has been
caused by the State Government. As stated above, the reasoning given by
the State Government for change in the policy in the matter of age of
retirement appears to be reasonable, proper and acceptable. The
impugned Government Resolution, thus, is neither irrational nor
unreasonable, nor discriminatory. In the circumstances, the above cited
judgment would not be of any help to the petitioners to
challenge the wvalidity of the impugned Government Resolution.”

All these grounds pressed into service by the Applicant in effect

have been already considered by the Hon’ble High Court Bench
Aurangabad while deciding legality of G.R. dated 12.07.2016 and now it

is not open for this Tribunal to consider the issue again. The decision of

the Hon’ble High Court is binding on this Tribunal. Suffice to say, once
the legality of G.R. dated 12.07.2016 is upheld by the Hon’ble High

Court and has attained finality, it is fait-accompli and O.A. deserves to

be dismissed.
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16. The totality of the aforesaid discussion leads us to sum up that the
Original Application is devoid of merit and deserves to be dismissed.

Hence the following order :-
ORDER

Original Application is dismissed with no order as to costs.

Sd/- Sd/-
(Medha Gadgil) (A.P. Kurhekar)
Member (A) Member(J)

Date : 23.07.2021
Place : Mumbai
Dictation taken by :
Vaishali Santosh Mane
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